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Eleventh Annual Meeting of the Conference 


INDIANAPOLIS, INDIANA, TUESDAY, SEPTEMBER 30 


9:30 A. M.—(Dining Room 1, Columbia Club) 
Stanley T. Wallbank, Chairman, Presiding 


“The Law Schools and the Emergency”’—Dean Albert J. Harno 
of the University of Illinois College of Law 

“Sources for Bar Examination Questions”—Mr. John T. DeGraff 
of the New York State Board of Law Examiners 

“A Standard Bar Examination”—Mr. James E. Brenner, Re- 
search Secretary of the California Committee of Bar Exam- 
iners and Secretary of The National Conference of Bar 
Examiners 


12:30 P. M.—Luncheon— (Harrison Room, Columbia Club) 
Incoming Chairman, John Kirkland Clark 


2:00 P.M.—Joint Meeting with the Section of Legal Education and Admis- 
sions to the Bar—(Auditorium, World War Memorial) 
Topic—What Does the Future Hold for the Practicing Lawyer? 
“What Changed Conditions Must the Lawyer Face in the Prac- 
tice of Law?”—Hon. Wiley Rutledge, Jr., Justice of the 
United States Court of Appeals for the District of Columbia. 

“Wherein do the Law Schools Fail to Prepare a Law Student for 
the Practice?—-Mr. Joseph W. Henderson of the Philadel- 
phia Bar. 

“What Changes are Practical in Formalized Legal Education?” 
—Dean Wilbur G. Katz of the University of Chicago School 
of Law. 
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Law Schools and the Emergency 


Dean of the University of Illinois College of Law 


Ever since in an unguarded moment I consented to speak on the subject 
on which I am to address you, Law Schools and the Emergency, I have been 
uneasy about the scope and content of what I might say. The topic appears to 
call for unfounded prophecy—a gift I do not possess. A lawyer, I take it, is 
trained to build his brief on precedent, and what meager prophesying he does 
is likely to be supported by numerous instances of past procedures and experi- 
ences. There are, indeed, no precedents for the situation that faces the law 
schools today, except those raised by the last World War.+ And these offer 
few factual materials on which to base a course of action. They tend rather to 
raise lowering forebodings—and so to serve only as factors that increase our 
apprehensions. 


I might begin by making some remarks about my subject. An emergency, 
I take it, involves being cast suddenly into a set of circumstances that call for 
immediate action. What is this emergency? It would seem that there are, in 
fact, two emergencies; one primary; the other secondary; one affecting our 
national well-being; the other, the welfare of law schools and the integrity of 
legal education. 


IMMEDIATE PROSPECTS AND ADJUSTMENTS 


One of the immediate problems facing the schools is the enrollment pros- 
pect. Last year, owing to the deferment of students in school, enrollments were 
affected but slightly. Even so, the drops in enrollment attributed to students 
going into military service were as high as twenty per cent in some schools, 
and a substantial number had decreases of from ten to fifteen per cent. Appre- 
hensions relative to enrollments for the coming year were very grave. In a 
poll of a number of schools, the average decrease anticipated by fifty-three 


*Address delivered at the eleventh annual meeting of The National Conference of Bar 
Examiners in Indianapolis, September 30, 1941. 


+“Figures furnished by ninety-eight schools show that they reopened in the autumn 
following our entrance into the present war with an aggregate student registration dimin- 
ished by between 32 and 33 per cent. This, however, was only the beginning. Eighty-five 
schools have reported figures which agree with the preceding for that year, and show in 
addition a falling off at the opening of the present, or second, year of the war of no less 
than 69 per cent, as compared with the corresponding figures of 1916. Since information 
is difficult to secure from institutions that have quietly given up the ghost, these figures 
understate the extent to which the study of law has been abandoned. A cut of 40 per cent 
last year, increased this year to 75 per cent, would probably be a close approximation to 
the facts. Fourteen schools ... are definitely known to have suspended operations.” 
“The Study of Legal Education,” in Thirteenth Annual Report of The Carnegie Foundation 
for the Advancement of Teaching (1918) p. 121. 
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schools was approximately thirty-eight per cent. Since the facts on this point 
will soon be known, it is fruitless to speculate further on it. The schools are 
now nearly all in session and we shall have the information in the course of a 
few weeks as to how closely the anticipated enrollments approximated the 
actual ones. 


Yes, the schools will soon know what the situation is for the coming year, 
and they are prepared to take the shock of that in their stride. But that is not 
what is causing their principal worry. Their chief concern arises from the fore- 
bodings of what lies ahead. If men were to be called into the service for one 
year only, enrollments would, no doubt, tend to find a new level in a year or 
two. But with the passage of the draft extension act increasing the period of 
service another eighteen months, with the feeling that the period may in the 
end be even longer than that, and with no deferments recognized for those 
engaged in law study, the prospects for legal education are uncertain, indeed! 
But as to this I shall have more to say later. 


A variety of reports have come from the schools on their experiences with 
Selective Service Boards. There is no indication of unfairness. In fact, the 
expression is almost unanimous that the various boards are considerate and 
fair. In most instances seniors of last June were deferred in order that they 
might take the next succeeding bar examination. In some instances further 
deferments have been given to students who can qualify for the bar exami- 
nation in the coming mid-year. These actions, in view of the language and 
conditions of the Selective Service Act, are very generous. The chief complaints 
arise from the want of uniformity in board actions and from the fact that a 
policy of deferment for those engaged in law study is not recognized under the 
Service Act nor its interpretations. 


A serious problem involving morale among students is indicated by law- 
school administrators. This has arisen in relation to a number of factors and 
mainly in connection with the want of uniformity in board actions and in the 
obscure future that lies ahead for young men wishing to study law. There have 
been numerous instances in which one student was given deferment by his 
board and another in similar circumstances denied it by his board. Each may 
have been anxious to finish his schooling before going into service, and it is 
not to be wondered that the one who had his program interrupted was unhappy, 
if not embittered. Multiply instances of this kind within a closely-knit student 
body and you have a disturbing factor that permeates and affects the morale 
of the whole group. 


The other major factor affecting the morale of law students, the uncertainty 
of what lies before them, is difficult to describe and to appraise. Again and 
again the comment is heard coming from pre-legal and law students: “Why 
should I go on in school? My program will, no doubt, be interrupted if not 
changed completely. So, what is the use?” I realize fully that their situation 
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is no different from that of many other young men in all walks of life, but the 
problem is particularly acute for students preparing for law. It is not that they 
are disloyal nor that they are apathetic to the interests of their country. No- 
where have I found the slightest evidence of that. Law students are willing to 
go into military service and, if need be, to make the supreme sacrifice. The 
difficulty is that they are not given an opportunity to plan for the future. They 
cannot plan; they cannot map out their programs. They do not ask immunity 
from military service; they wish only to finish their education. What is more, 
not only do they face interrupted programs, but they are led to believe that 
law and lawyers have no place, no niche, no mission in the world today. The 
lawyer, so it appears to them, is merely excess baggage. 

Conscious of these problems, law school faculties have made various 
adjustments adapted to help solve some of the difficulties facing their students. 
A few schools have materially expanded their summer sessions in an effort to 
shorten the calendar time of training. A number have announced that final 
examinations will be given in all courses at the end of each term, that is, at 
the end of each semester or quarter. The student is thus given the assurance 
that if he can remain in school for a term, he will have accumulated credit on 
the records of his school for at least a portion of the year. Some have gone 
further, with a provision that if a student is called into military service after 
having completed a substantial part of the term he is registered in when called, 
he may take examinations in the courses in which he is registered and be given 
credit for the fractional part of the term’s work he has covered. Others have 
announced that if the student must leave for service in mid-term, he may 
return at approximately the same time a year or two later to resume his work 
at the point the interruption took place. There was merit in this action when 
the indication was that the period of service was to be one year. It has less 
significance since that period has been extended to two and one-half years. At 
least one Board of Law Examiners has announced that it will give permission 
to students entering the service after one or two years of schooling to write bar 
examinations on the courses they have completed. 

In answer to a questionnaire sent out last spring by the Council of Legal 
Education of the American Bar Association, forty-six out of fifty-three schools 
indicated that twelve months’ absence from school for military training with 
resumption of schooling thereafter would raise no unsurmountable problems. 
Most of these schools also replied that the drop in attendance with a resultant 
decrease in funds from tuition would have no serious effect. A fairly sub- 
stantial number, however, anticipated serious consequences, because these 
schools were heavily dependent on tuition income. Some mentioned the likeli- 
hood of salary reductions. Since then, with the extension of military service 
to two and one-half years, the prospects have become very grave, indeed, for 
a large number of schools, and recent expressions from many of them are to 
the effect that programs and salary schedules will undoubtedly be affected. 
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THE QUESTION OF STANDARDS 


This brings us to a question in which we are all interested—that of stand- 
ards. Yes, lawyers the country over, bar examiners and law teachers are all 
wondering what the prospect is in legal education for the maintenance of 
standards. The uppermost question is whether legal education is likely to 
suffer a severe setback. The fight for standards has been a long and at times 
a bitter one. We must recognize, too, in this as in nearly all major controversies, 
wherever they may have arisen, that the issue has not always been clear-cut. 
It has not been an issue merely of high standards against low ones; of good 
versus evil. There have been differences of opinion on what was good and what 
evil, and there have been fighting faiths. There have been high motives and 
sordid ones. But sordid motives have rarely made their appearance unalloyed 
and unadorned. Almost invariably they have presented a respectable front. 
The controversy has raged ever since 1900, when the Association of American 
Law Schools was organized and announced as its chief objective the improve- 
ment of legal education in American law schools. The battle was given impetus 
and the issues were yet more clearly drawn when in 1923 the American Bar 
Association created its Council of Legal Education and gave it authority and 
support. In these years much progress has been made, though the fight is far 
from over. The paramount question today before all who are interested in the 
advancement of legal education is whether the gains that have been made can 
be maintained; whether the advance is to be slowed down; whether, indeed, 
the movement is on the verge of staging a retreat. 

As a matter of principle there is no less need for well-trained lawyers today 
than before. In truth, in view of the growing complexity of our social and 
economic life, there is an increasing need for better-trained lawyers. If our 
premise in the past was correct, that a lawyer’s education should be broad as 
well as intensive, there is nothing in the panorama of our country’s affairs 
today, indeed, there is nothing in prospect in world affairs, indicating that 
lawyers should have less training. In this sorry state of things entire there is 
a growing and imperative need for leadership by men who are finely poised, 
who have insight into the ills of society and who have an inclusive under- 
standing of its problems. That leadership cannot be entrusted to narrowly- 
trained specialists. What society needs now above all else is leaders of broad 
outlook and comprehensive viewpoints—men who are capable of making use 
of the fragments of knowledge possessed by the specialists and who can co- 
ordinate that knowledge and weld the parts into a working unit. I envisage 
this assignment for the lawyer. As the engineer stands in relation to the physical 
science, so stands the lawyer in relation to the social and economic disciplines. 
He by virtue of his training and the materials with which he deals must be 
the country’s social engineer. If not he, who else, pray, can assume that posi- 
tion? I say to my profession; I have said it before: Awake! Awake! to the 
responsibilities and to the heritage that is yours. 
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That to my mind is the lawyer’s responsibility and his opportunity. But 
it must be clear, if he heeds that call, his education cannot be inferior to what 
it has been and now is. It must, in truth, be richer in content and scope. If the 
lawyer accepts this role he must be superlatively educated. Now what are the 
implications of what lies ahead? As Al Smith used to say, “Let’s take a look 
at the record.” 

Law school teachers are keenly aware of the fact that a critical period is 
before them. They are also conscious of the fact that the crucial problem in 
that period involves the struggle for the maintenance of standards. They are 
emphatic in their expressions that standards, come what may, must be upheld, 
but, notwithstanding their brave words, there is a deep undertone of appre- 
hension. I have commented on the fact that the schools were prepared to adjust 
their affairs, with some misgivings, to be sure, but with assurance that they 
could survive its impact with standards untarnished, to a program that called 
for a year of military service. What they feared was the contingency that that 
period would be longer. Now with the time extended in reality to two and 
one half years, and with the apprehension that it may be even longer, the 
stoutest hearts among the law school men can venture no expression of optimism 
on the results. Many law schools, probably most of them, will survive. The 
question of survival is no mean one, but the critical problem for the welfare 
of the profession and the public is what the effect of all this will be on the 
standards of legal education. At this moment we can only surmise. This much 
seems clear, though, that the better bar which we envisaged a moment ago, to 
furnish virile and far-sighted leadership in the social crises that surely lie 
ahead, stands in fact in high peril of becoming a poorer one. 

Specifically, how are standards likely to be affected? At the moment, that 
problem is one with which we can only conjecture. Some significant factors 
have, however, already made their appearance. One of these is the long period 
of military training and the probability that military service will become a 
permanent institution to be reckoned with in our national life in the future. 
The idea is already finding expression that if young men are to devote a sub- 
stantial period to military service, measures must be taken to reduce the length 
of time for their professional training. Now this is no minor contingency for 
contemplation. It is a factor, indeed, that is likely to affect our whole outlook 
and attitude on legal education. Concretely, the question is, can we in this 
new era, with universal military service before us, afford to take as much of 
the young man’s time as we have taken heretofore? 

Among the factors stressed during the last forty years in our efforts to 
improve the standards of legal education, none has been given greater emphasis 
than that of lengthening the period of education as a condition to admission to 
the bar. Gradually and laboriously we have increased the requirements so 
that they now stand at a minimum of two years of college and three of law 
work. Many of the stronger law schools have, indeed, set their requirements 
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on a higher peg and are demanding three and four years of pre-legal work as 
a condition to law study, and several have lengthened the period of law training 
to four years. These advances have been accepted by professionally- and public- 
minded members of the bar and of the teaching group as laudable and necessary 
steps in the movement to build a better bar. The significant question now is, 
will we be forced to change our views and reverse our position on this issue? 

For the present the most apparent evidence of distress is coming from 
what we may call the marginal schools. By marginal schools I mean those 
schools that have been approved or are near approval by the Council of Legal 
Education of the American Bar Association and the Association of American 
Law Schools—good schools, for the most part, with good spirit and a right 
attitude on legal education but not sufficiently fortified to withstand adversity. 
A number of these schools have already made requests to be relieved from 
some of the conditions set by the standardizing agencies. The requests that 
have come in thus far involve being relieved from the minimum requirement 
on full-time teachers, and from the stipulations on library expenditures. Some 
have asked for the privilege of shortening the minimum period set for law- 
school training. All requests so far have involved minor dispensations, but they 
are clearly indicative of what is to come. 

Our chief concern is not over what has already happened to legal education 
but over what is the portent of the influences now active. I do not wish to 
overdraw this picture, but only to state faithfully what those who have studied 
the situation believe, and that is that legal education faces one of the most 
critical periods in its history. They believe on the basis of what they can at 
this moment foresee that law school attendance will decrease drastically; that 
many law schools will be eliminated; that others now seeking to maintain the 
requirements set by the standardizing agencies will give up the struggle but 
continue operations as sub-standard schools; that young men who wish to 
study law will, in increasing numbers, enter the sub-standard schools, and 
that the standards of legal education in all law schools, from the best to the 
worst, will be lowered. 


A Lonc-Term VIEW 


In portraying this outlook, I wish to guard against any possible misinter- 
pretations of the implications to be drawn from what I have said. Earlier, in 
remarking on my subject, I said there appeared to be two emergencies—one 
primary; one secondary; one that involved our national well-being; the other 
that touched the welfare of law schools and the integrity of legal education. 
There is among my fellow-workers in legal education, be they teachers or 
practicing members of the bar, no confusion on that point. If the national 
welfare demands the sacrifice of the standards of legal education, there will 
be no murmurs from that group. If the national welfare is served through the 
induction of men eligible for law-school training into military service, there 
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will be no complaints even though the law schools must close their doors. The 
question I wish to present now is one of policy; it involves how the national 
interests can best be served. 

It seems to have been assumed that law-trained men do not have any 
particular mission to perform in the national program of defense. It is that 
premise that I wish to challenge. At a time when the whole world seems intent 
on converting itself into an armed camp, it is not to be wondered at, perhaps, 
that education in law and in the arts and humanities is thought to be of little 
consequence. Emergencies always excite short-sighted measures. For the 
present only those subjects whose immediate values to the national program 
are apparent, such as “physics, engineering, chemistry and medicine, are 
recognized as significant. That they are essential no one will dispute, but it is 
wanting in foresight, if not dangerous, to assume that no other disciplines are 
essential. In a broad sense what I am here saying applies to other fields as well 
as to the law, but I shall confine myself to an appraisal of the need for men 
trained in the law in time of national peril as well as in time of peace. , 

A long-time view of the country’s needs, whether at war or peace, involves 
a program of developing men capable of leadership. “An arsenal is no stronger 
than the men who control the destinies of the state”; the army is no stronger 
than its leaders, and leaders are not developed in munition factories. If we 
are to assume that we as a nation are launched on a long-time program of 
military service, it behooves us to adopt a long-time view of the situation to 
determine from what sources the country will draw its leaders in the military 
service and out. 

In no sense, I wish to emphasize, do I suggest that men in training for the 
law should be given immunity from military service. What I am advocating is 
that we have the foresight to permit young men to finish their legal training 
before entering the service. It is my contention that this course will not only 
improve immeasurably the morale of these men, but it will likewise establish 
an ever-replenished source to which our country may turn for its leaders. It 
is significant that the Federal Bureau of Investigation has for years 
recruited its investigators from the ranks of young lawyers. It also is an 
accepted fact that young lawyers, as a rule, make capable army officers. Sea- 
soned army officers have repeatedly observed that lawyers have the knowledge, 
fhe understanding and the adaptability that fits them well for almost any 
branch of the military service. And well they should, for a legal education, if 
it does anything for the individual, develops in him a discriminating mind and 
a balanced point of view. No man in an official position, whether in civil or 
military life, is likely to be efficient or trustworthy who does not have a trained 
mind. A wise and foresighted plan for the development and maintenance of a 
strong military organization should contemplate granting those who have the 
ability and the desire for law study, the privilege of finishing that program 
before they are called into the service. 
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What is more, it is needful, yes, imperative, in the interests of human 
welfare, that we contemplate a program which looks beyond the perils of war 
to the perils of peace. Competent leaders are essential in time of war; they 
will be equally essential when we face the problems of peace. We should 
consider whether we are gearing our national economy on the basis of an 
emergency for defense and perhaps war without adequate consideration for 
the emergencies of peace that lie ahead. No man who seriously views the 
catastrophic events of our day can, I believe, escape the conviction that the 
issues that will arise after peace is once more established will be as critical 
as and definitely more subtle than those now confronting a world submerged 
in war. rn 

Now how do these observations bear on my topic? The answer is to be 
found in the leadership our profession has furnished our country ever since 
its inception. Perhaps the time has arrived when the profession must relin- 
quish its paramountcy as a source of leadership, but, to the present, it has 
been pre-eminent. The bar’s record is so clear on this that it would be merely 
laboring the point if I pursued it further. I wish only to emphasize one fact 
that often escapes notice. The profession’s pre-eminence in supplying leaders 
for the principal offices of government is well known. But this is only part of 
the story. Public opinion and policies are not shaped alone in the halls of 
Congress and in the offices of our executives. They take form and find expres- 
sion in the hundreds of communities, large and small, throughout our land. 
And here, as democracy in all of its intricacies goes into action, the lawyer, 
often unnoticed and unsung, does some of his most effective work. I do not, 
of course, claim that his voice always prevails, but I do say that, throughout 
the length and breadth of the land, it is the dominant one. 

It is the significance of this relation of the lawyer to the wholesome oper- 
ations of democracy that discerning leaders of the bar have noted, and it is 
this, among other things, that has inspired them to labor unceasingly for 
improved standards of legal education and a better bar. If the lawyer, trained 
as he has been, was so vital a cog in the vast machinery of democracy, then 
potentially he has a mission for even greater usefulness. And to fit him for 
that, this factor must definitely be taken into account in his education. So 
they reasoned, and under this inspiration they set to work to build a better bar. 
The lawyer, as I have said, by virtue.of the place he occupies in the social 
matrix and through the materials with which he works, the law, is the country’s 
social engineer. These are the principles, this is the faith on which I rest my 
case. The public has never been fully informed on the import of the place 
the lawyer occupies in the affairs of democracy. Lawyers themselves have 
been so immersed with the routine duties of their profession that, except for 
a far-sighted few, they have not been fully conscious of their strategic position. 
Years ago De Tocqueville observed it and paid eloquent tribute to our pro- 
fession. “I cannot believe,” said he, “that a republic could subsist at the 
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present time if the influence of lawyers in public business did not increase in 
proportion to the power of the people.” The time has come, as one of my fellow- 
workers has well expressed it, when “in order to save ourselves, we shall have 
to reveal ourselves.” 

What then is the situation of legal education in the emergency? Legal 
education faces an emergency of its own. It is an emergency that grows out 
of another and a greater one—the national emergency. The immediate diffi- 
culties for legal education are precipitated by a national policy enacted into a 
law through a Selective Service Act which fails in its terms and in the inter- 
pretation of its terms to recognize that legal training is essential to the advance- 
ment of the public welfare in the national emergency. If the pursuit of this 
policy is conducive to the development of the national program, we who are 
interested in the advancement of legal education submit to it with full approval. 
It seems fitting, however, at this time, indeed it is our obligation, to inquire 
into the wisdom of that policy. It is an unchallenged fact that the standards of 
legal education are being seriously jeopardized and that the oncoming supply 
of competent and well-trained young lawyers is likely to be severely depleted. 
We rest our case on the premise that this course with these results, if continued, 
will tend to destroy a fertile source from which the country, in the past, has 
drawn its leaders both for military service and for many services, great and 
small, arising from and demanded by the affairs of ongoing democracy. 
That we believe. But whatever the decision may be, we shall seek to adjust 
ourselves to it and we shall carry on with the conviction that we are per- 
forming a high public duty. 





One Bar Examination 


John Hay, the famous American diplomat and statesman, before being 
admitted to the bar, was called before a committee of prominent lawyers for 
examination. One member of the committee, in an attempt to confuse the 
young lawyer, cited a very difficult and involved case in great detail and 
then, turning a forbidding eye upon the fledgling, said: “And now, Mr. Hay, 
let us suppose that a client came to you with such a case. What would you 
tell him?” 

Young Hay had become lost in the maze of data and was thoroughly be- 
wildered. Inwardly he swore that he would kill the first man who came to 
him with such a problem. But after a moment of nervous reflection, he 
looked up and said: “I would ask him for $50 and tell him to call again in 
the morning.” 

The committee murmured its approval. “Mr. Hay,” said his questioner 
with a twinkle in his eye, “you are admitted.”—-From “Famous Fables, Little 
Episodes in Lives of Celebrated Persons,” by E. E. Edgar. 





A Standard Bar Examination 


By James E. BRENNER* 


Secretary, The National Conference of Bar Examiners 


It has become more or less customary for organizations to spend some 
time before or during their annual meetings in “taking stock,” to determine 
where they have been, where they are, and where they are going. Today I 
would like to invoke this “stock taking” to consider where we have been, 
where we are, and where we are going in connection with bar examinations. 

The bar examination is a very timely subject for us to consider now when 
the practice of law is undergoing radical changes that constantly present new 
problems to the legal profession. The bar examination is of paramount im- 
portance not only to the individual applicant, but to the entire legal profession 
and to the public as well. A good, sound examination, that fairly tests the 
ability of the applicant to deal with legal matters, is an assurance and pledge 
of faith—to the profession, that the unqualified person will be eliminated and 
that the qualified person will be encouraged to practice law, and to the public, 
that their problems will be cared for by the best trained minds. 

Fifty years ago the majority of applicants for admission to practice law 
received their training in law offices or studied outside of a law school. The 
bar examinations of those days were usually based upon the four books of 
Blackstone and consisted of questions of the memory type involving definitions 
and information. Stress was laid upon court procedure and the kind of in- 
formation that is acquired through experience. Law office students acquired 
experience as they worked and studied in law offices, and it was the natural 
procedure to examine them on this background. 

As it became more difficult for law offices to provide adequate training, 
students turned to law schools for assistance in preparing for the bar. The 
law schools endeavored to provide a dual type of training to cover both theory 
and experience. They put their students through motions that were intended 
to simulate actual law practice, but the results were not satisfactory. It was 
not long before it became apparent that law schools were not equipped to teach 
experience. Today outstanding law schools consider it a waste of time to try 
to offer that type of training. Instead, they are concentrating on the phase 
of law training which they can effectively provide—the teaching of the theory 
of the law and its application. 

Students trained exclusively in law schools are not prepared to take an 
examination based upon both experience and theory as office trained students 





* Address delivered at the annual meeting of The National Conference of Bar 
Examiners in Indianapolis, September 30, 1941. 
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might have been in the past. This is a recognition of a fact and is not intended 
as a suggestion that students should not acquire experience before being per- 
mitted to represent clients in courts of record without the guidance of an 
older attorney. The suggestion intended here is that students trained in law 
schools are not prepared to be examined on experience. For that reason the 
bar examinations should not be based upon questions which might be good 
ones to test the ability of lawyers with the practical experience of members 
of boards of bar examiners. The questions should be designed to test the 
applicant’s knowledge of the theory of the law and his ability to apply funda- 
mental principles to specific legal problems. 


Unfortunately, even today we have a few bar examinations which are 
prepared for the purpose of testing experience. A few are excellent tests of 
a law student’s ability, but others, although they may be intended to test the 
knowledge the applicants have assimilated in law school, fail to do so because 
of lack of skill in drafting the questions. 


Almost anyone who has read the black faced type in a Hornbook can 
draft a question, and if he were a member of an examining board he could 
use it as a bar examination question. The question might be a good one, but 
only by coincidence unless it had been as carefully prepared and checked as 
a brief in an important appeal case. 


How long does it take a good lawyer to exhaust the authorities in pre- 
paring a brief on appeal? With the average case he doesn’t do it in a couple 
of hours or even a day. Counting the research that he does in preparation 
for trial in the lower court he probably devotes days to getting his points and 
authorities in shape to draft his brief. Bar examination questions are just as 
important to applicants for admission to practice law as briefs on appeal are 
to the parties in a law suit. Good questions should involve two or more 
points of law which are sufficiently difficult to afford a good test of the stu- 
dent’s legal ability. Frequently they involve border line cases or decisions in 
which there is a split of authority or divided courts. Such questions involve 
problems which are as difficult as those with which experienced lawyers have 
to deal in appeal cases. It takes time to do the research necessary to deter- 
mine whether or not a question is a satisfactory one for a bar examination. 
After careful study a question, which at first glance seems excellent, may 
prove to be worthless, or it may be necessary to eliminate certain points and 
substitute others. This all requires time and patience in drafting and re- 
drafting. 

It is not unusual for bar examiners to use questions based upon difficult 
and interesting cases with which they have been associated. Since they are 
already thoroughly familiar with the law involved this would appear to be 
the answer to the time element, but unfortunately many of the problems in 
these cases are not the kind that provide a satisfactory test of the applicant’s 
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knowledge of the theory of the law and his legal reasoning ability. The 
problems might provide an excellent test for measuring the ability of an 
experienced lawyer, or of one who has specialized in a particular field of law, 
and still not make a good bar examination question. 

The art of drafting questions which will be an accurate test requires 
more than intelligence and a thorough knowledge of the law. It requires a 
particular skill. Will Shafroth, in an excellent article on “A National Board 
of Law Examiners” in Volume I of “The Bar Examiner,” pointed out that the 
American Council of Education had recently received a grant of $500,000 
from the Rockefeller Foundation for the preparation of scientifically prepared 
and thorough examinations to be given in colleges all over this country, de- 
signed to test scientifically the assimilated knowledge of college students, the 
obvious inference being that the present examinations do not do this. A 
standard bar examination, scientifically prepared by experts, would improve 
the national standard of bar examination results. 

In California where the Committee of Bar Examiners has sufficient funds 
to employ a staff of experts to do research and prepare the preliminary drafts 
of bar examination questions the average time required to perfect a question 
and prepare the points and authorities is three or four days. 

Suppose we apply a little arithmetic to these figures. Let us assume an 
examination which includes thirty questions and that we take three and one- 
half days as the average time to prepare a question. It has been found de- 
sirable to prepare approximately twice as many questions as are to be in- 
cluded in the examination to make possible a choice where the bar examiners 
have any doubt about the advisability of using a particular question. This 
procedure calls for the preparation of about sixty questions. Sixty times 
three and one-half equals two hundred and ten days. 

If there are five members of the board of bar examiners this would aver- 
age forty-two days for each member if the assignments were equal. If we 
count out Saturdays, Sundays, and national holidays there are approximately 
twenty-one working days in each month. Using these figures each member 
of a five man board of bar examiners would be required to devote two full 
months of his time to preparing bar examination questions for one examina- 
tion. Most states give two or more examinations each year. Thus the time 
that should be available for each member of a five man board to prepare 
questions for two bar examinations is increased to four months. 

From the viewpoint of the applicant the bar examinations are probably 
the most important problem with which the bar examiners are concerned, 
but from the standpoint of the legal profession there are many other problems 
which are very important. These include standards for admission, bar ex- 
amination procedure, subjects to be included in the bar examinations, number 
of questions on each subject, optional questions, dates of bar examinations, 
number of examinations per year, repeater rule, a careful post examination 
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study of the results and the questions in light of the results, and literally 
dozens of other problems which require time for study and revision. Some 
examiners may say that these questions have all been considered and satis- 
factorily answered by their respective boards. Possibly so, but experience has 
shown that in those instances where boards have had time to make recent 
studies of these problems they have discovered a good many facts which they 
have not previously known or appreciated and which needed to be considered. 
It is important that Boards have sufficient opportunity to deliberate on matters 
involving questions of policy and to conduct hearings in those cases where 
there is a question as to whether an applicant should be admitted to practice 
in the first instance or to transfer from one state to another and be admitted 
on motion. 

Can the average bar examiner give the time that is required for the 
study of all of these problems? The answer is obvious, he cannot. In two 
or three states this situation has been recognized and action taken either to 
pay the bar examiners a sufficient salary to compensate them for the time 
necessary to do the work or to provide them with a full time staff of experts 
to relieve the bar examiners of the time-consuming research and detail work 
incident to the preparation of bar examinations. 

With the exception of these few states, bar examiners do not receive suffi- ~ 
cient compensation even to suggest that they take the time to do all the 
things which should have their careful consideration. These problems should 
be considered, but we must be realistic and admit that we have no right to 
expect any man to devote the time required unless he is either fairly com- 
pensated or provided with paid expert assistance to do the routine and spe- 
cialized work. 

What is the answer? If there is no complete answer there may be a 
partial solution in the adoption of a standard bar examination similar to the 
National Medical Examination or the National Certified Public Accountant 
Examination. The medical profession has made use of a national examination 
for over twenty-five years and today it is recognized in forty-two states. When 
a national medical examination was first proposed there were many who were 
skeptical about the feasibility of adopting a standard examination, but it has 
proved itself over a sufficient period of time to convince even those who were 
most dubious at the time of its inception. 

Some objections have been raised regarding the feasibility of a standard 
bar examination. There may be some fundamental objections that have not 
yet been raised, but to date no objection has been suggested that cannot be 
satisfactorily met. 

One objection raised is that the difference in time between New York and 
California would make it possible to transmit the questions to California in 
advance of the beginning of the examination. It has not been done in the 
case of the College Entrance Examinations and it would be more difficult to 
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do it effectively in the case of comprehensive bar examination questions. If 
the applicant does not already have sufficient background to answer a bar 
examination question there would not be sufficient time available for him to 
do the necessary research to work out well reasoned answers before time to 
start the examination. This is not a real problem. 

The objection most frequently raised is that the law varies in the different 
states. It is true that the local rules may be different but the fundamental 
principles of the law are the same whether it is Texas, or Montana, or New 
York that is concerned. The object of a bar examination is not to test the 
applicant’s capacity to memorize rules. The object is to determine whether 
the applicant has a legal mind and the ability to make a sound analysis of a 
legal problem and arrive at a correctly reasoned conclusion. If the applicant 
can do this he will have no difficulty as a lawyer in finding the correct local 
rule to apply, whether his clients’ problems are governed by the laws of 
Maryland or Nevada. 

Some persons have suggested that a uniform law examination would not 
be as workable as a national medical examination is because the knowledge of 
medicine required for practice in each of the forty-eight states is the same, 
but that it is different with law. Once again we are not interested at the 
time of the bar examination in whether an applicant has memorized a thou- 
sand and one rules of law through a cram course which he will try to dis- 
gorge during the examination. Many of these rules will not be recalled again 
by the applicant except through the repetition of a cram process. Bar exam- 
iners are interested in determining how much gray matter the applicant has 
above the shoulders that can be classified as a good legal mind, just as medical 
examiners are interested in whether the medical applicant has a good medical 
mind. 

If we were to concede that the ability to memorize rules is the best test, 
what would be the value to out of state students in training at our great uni- 
versity law schools? These law schools, like most boards of bar examiners, 
are primarily interested in whether the student has a good legal mind and 
they believe that the problem of local law will solve itself if the applicant 
has that kind of a mind and has acquired a good foundation of general legal 
principles. 

There is no indication that we have been over-concerned in the past with 
the local law problems in the cases of lawyers transferring from one state to 
another and seeking admission on motion. There are very few states which 
require a lawyer admitted in another state to take a formal examination 
before being admitted on motion. In the light of past history the problem 
cannot be a serious one. There are undoubtedly exceptions, such as adjective 
law, community property, wills, water laws, gas and oil law, where the appli- 
cant, whether lawyer or student, should be required to show an understand- 
ing of and familiarity with the local law in the subjects which are of particular 
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importance in the individual state. This can be taken care of by a supplement 
to the standard examination. If the bar examiners desire, it would be a simple 
matter to have one part of the examination cover local law and a second part 
the uniform examination. 


The need for a uniform examination is apparent if we are to relieve bar 
examiners who are insufficiently compensated, or who do not have a staff of 
paid experts, from spending the immense amount of time required for pre- 
paring examination questions that will satisfactorily test the applicant’s ability. 
A successful set-up for a central board of expert examiners has been shown 
us by the medical profession. 


The National Board of Medical Examiners is composed of thirty members. 
It is divided into ten departments, each of which prepares and submits ques- 
tions on one of ten principal subjects. These questions are then reviewed by 
an examination committee of five members. 


No state board of medical examiners is obliged to use the national exam- 
ination. The national examination merely provides the state boards with a 
uniform examination that has been prepared by experts. Its use is purely 
voluntary and it in no way interferes with the powers or jurisdiction of the 
state boards. 

Would it not be possible to make similar provision for a uniform bar 
examination for boards which might wish to make use of it? A board of 
experts with a staff of skilled research and drafting assistants could be pro- 
vided to prepare the questions. As in the case of the national medical exam- 
ination an examining committee could be appointed to review and select the 
questions to be used. 


Most of you are familiar with the procedure followed by the College 
Entrance Examination Board. The examinations are given throughout the 
United States at the same time and all answer books are returned to the 
Board for grading. This procedure could be followed in the case of a uniform 
bar examination, or the state boards could grade the answer books if they 
preferred to do so. If a state board desired to have the answer book graded 
by the national board, as is the case with the College Entrance Examination 
Board, it could do so. It could follow the recommendation of the national 
board as to a passing grade or it could take the grades of the applicants and 
determine for itself what should be the passing grade. 

The examination could be made up in such a way that it would be pos- 
sible to include such subjects as each board might desire. Basic subjects, 
such as contracts and torts, would be included by all boards and a choice 
would be available among the so called elective subjects. 


Most examiners are aware that law practice is evidencing unusual 
changes. Lawyers are not handling the same proportion of cases involving 
the kind of problems that were dealt with five years ago. Today clients are 
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concerned with Hours and Wages, Labor problems, the Patman Act, Trade 
Regulations, S.E.C., Priorities, Price Control, and other problems growing 
out of the new order of things. 


Do you know that the number of attorneys in government positions has 
increased in recent years from 1500 to 7000? Are you familiar with the in- 
creasing requirements of F.B.I., the Department of Justice, and other gov- 
ernment agencies for more and more law trained men? Are you familiar 
with the spread between the salaries paid by government agencies to young 
lawyers and that paid by the law offices? Are you aware that this difference 
in salary is taking a very large number of top notch young lawyers from 
active practice into government service? Are you familiar with the decrease 
in the registration this year in the approved law schools? Do you know that 
it is down 30 to 60% in most of these schools? Do you realize the increasing 
jurisdiction of administrative agencies and the trend that is indicated for the 
future? Are you able to keep pace with the thousands of rulings that are 
being handed down by these agencies? Have you had time to study the effect 
of all of this on the requirements for admission to practice law? 


We know that lay agencies are becoming more and more interested in 
the possibility of practicing before administrative agencies. We know that 
the door has been left open for these lay agencies to specialize in administra- 
tive board proceedings. What are the implications of these facts? It looks 
as though the bar has ahead of it the most serious problem of lay encroach- 
ment of all time, and it is imperative that law schools and bar examiners 
answer this challenge by keeping their training and their bar examination 
questions keyed to present day changes. This problem demands more time 
and study by our bar examiners. By providing a standard bar examination 
we could make it possible for those who are willing to undertake these studies 
to be relieved from as many as possible of the time-consuming duties con- 
nected with preparing bar examinations. 


It might be necessary to subsidize the examination for a short period 
until it had proved its value. This was done in the case of the National 
Medical Examination. Funds were made available by Foundation grants to 
cover the initial costs of proving the value of a national examination. It did 
not take long to establish this proof and to put the examination on a self- 
supporting basis. 

In the case of a standard bar examination it probably would be advisable 
to make the service available without cost for a period of two years to boards 
of examiners who wished to try it. If the examination demonstrated its value 
the examination fee could be increased a small amount to take care of this 
service. There is a value to the applicant in a standard examination which 
would justify such an increase. It would assure him of an examination geared 
to his law school training. In those states which recognized the standard 
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examination he would be assured of the right to transfer from one to another 
without additional examination other than on local law and character. 

The National Conference of Bar Examiners was given a substantial grant 
by the Carnegie Foundation to assist in the cost of organization. Through the 
efforts of its very able secretary, Will Shafroth, and other officers and members 
the Conference has demonstrated to the Carnegie Foundation the wisdom of 
its investment. With this splendid record backing us we should be able to 
interest a Foundation in helping us to inaugurate a standard bar examina- 
tion, if the Conference believes that such an examination should be made 
available. 

I hope the Conference will give serious consideration to the question of 
approving a standard bar examination, which will be a means of improving 
the standard of bar examinations, and of providing lawyers trained to meet 
the problems of the new order of things, and which will thus bring benefit 
to the profession and to the public. That is where I hope we are going with 
our bar examinations. 


Law School Vital Statistics 


In his article, “The Smaller Law Schools: Factors Affecting Their Methods 
and Objectives” (Oregon Law Review, June, 1941), Dean Benjamin F. Boyer 
of The University of Kansas City Law School included material obtained 
through a questionnaire sent out by the Section of Legal Education of the 
American Bar Association in the winter of 1940 to the schools on its approved 
list. From the data submitted by the 99 law schools replying to the question- 
naire, he classified the schools into the following three groups, using the 
number of full-time teachers as the basic characteristic of classification: 





Group I Group II Group III 
I Or ii. i on 4.05554 0mseweneaed 21 39 39 
NT Oi deen stn ose ed enn seee 10 or more 6 to9 5 or less 
Average number of teachers................ 14 6.87 4.15 
Average teWehing GRIATY.........scccssccccess $6,600 $4,200 $3,500 
ES acik er adensereserweawee ines 6.71 hrs. 7.65 hrs. 8.66 hrs. 
DO I ono 0 i5 das oan cecacseces 360 132 91 
Average expenditure per student............ $373.50 $300.87 $250.75 
Average number of volumes in library...... 98,757 23,455 15,556 
Hours of instruction offered................ 109.3 94.1 91.3 
Percentage of income derived from tuition.. 65% 72% 83% 


“From the above data set forth,” Dean Boyer remarked: “Let us con- 
struct a working definition of a ‘smaller law school.’ The following is offered 
as such a tentative definition: A ‘smaller law school’ is a law school with a 
student body of from 50 to 150 students, having a full-time faculty of from 
4 to 9 instructors, all of whom carry a relatively heavy teaching load of 
from 7 to 12 classroom: hours per week. Such a school has a law library 
ranging from 10,000 to 25,000 volumes. It depends on student tuition for at 
least 70 percent of its income.” 


. 
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Report of the Secretary 


During the fiscal year ending June 30, 1941, your Conference made 303 
character investigations of applicants for admission to the bar. While this is 
twelve percent under the number of reports prepared during the preceding 
year, some reduction was expected due to a nine percent decrease in 1940 
in the total number of admissions on comity in the United States. Also, the 
Selective Service Act has probably resulted in some decrease in the number 
of attorney-applicants, as an examination of the first thousand investigations 
made by the Conference disclosed that over seventeen percent of the candi- 
dates reported on were between twenty and thirty years of age. Since June, 
1934, when the character plan was inaugurated, the Conference has prepared 
over seventeen hundred reports. There are now thirty-four jurisdictions 
using the service exclusively, Virginia having adopted the plan in April of 
this year. These are: 


Alabama Nebraska 
Arizona Nevada — 
California New Mexico 
Colorado New York 
Delaware North Carolina 
District of Columbia Ohio 

Florida Oklahoma 
Hawaii Oregon 

Idaho Pennsylvania 
Indiana South Dakota 
Iowa Texas 
Kentucky Utah 
Louisiana Vermont 
Maine Virginia 
Maryland Washington 
Minnesota West Virginia 
Missouri Wyoming 


In addition to the above jurisdictions, considerable financial support is 
received each year from Connecticut and Illinois. 

While the number of individual investigations completed during the past 
year was less than for the previous year, the number of difficult cases has 
increased noticeably. There is also developing what seems to be a tendency 
towards more applications from members of the bar who have not been in 
active practice in recent years. It may be that these persons are attracted to 
a return to the profession through the demand for more attorneys in govern- 
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ment positions or through the brighter outlook for the older members of the 
bar forecast by some sources. It is, of course, a greater task to obtain reliable 
information as to the professional careers and reputations of attorneys who 
for some years have engaged in other occupations. To the states which have 
the rule requiring a certain period of active practice immediately preceding 
the date of application, this presents no problem, as the attorney is auto- 
matically disqualified for a license without taking the bar examination; other 
states might well consider the adoption of such a rule. 

The value of having the character investigation work handled by a 
national organization is increasingly evident. An outstanding example con- 
cerned a recent applicant for a license to practice law on the Pacific Coast. 
He had been disbarred but reinstated in a northern state; nearly ten years 
ago he had applied in a midwestern state and been refused; in March of this 
year he applied in this midwestern state for a rehearing; and in April of this 
year he filed his petition for admission to the bar on the West Coast, dis- 
closed his unsuccessful midwestern attempt ten years before, but stated he 
had made no further effort to obtain a license there. Both jurisdictions to 
which he had applied asked the Conference for a character report! 

The continued cooperation of the bar examiners, the law school men, 
members of the bar, and judges is greatly appreciated. The measure of their 
assistance is to a great extent the measure for the value of the “character 
plan.” The Conference also wishes to make special acknowledgment of the 
services rendered by the young attorneys who conduct personal interviews 
and check court records for the Conference. 

Some distribution of bar examination questions has been made to the 
examining boards this past year. The Conference wishes to continue this 
exchange of examination questions and urges that the state board secretaries 
send in fifty copies of each bar examination. 

Your Conference has also continued to compile the statistics covering 
admissions to the bar. The figures for 1940 were published in the April, 1941, 
Bar Examiner. 

In January the Manual for Bar Examiners was distributed. This Manual, 
prepared under the leadership of Shelden D. Elliott and his committee, 
through the joint sponsorship of the Association of American Law Schools, 
the Section of Legal Education, and the National Conference, was distributed 
without charge to each bar examiner in the country. It was very favorably 
received and heartily appreciated by examiners. 

A study has been made as to the feasibility of a national, or standard, 
bar examination, and the subject is included in the program for the annual 
meeting in Indianapolis. 


Respectfully submitted, 
JAMES E. Brenner, Secretary. 
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New Rule for Admission on Motion in Connecticut 


Connecticut has adopted a new rule with reference to the admission of 
attorneys from other jurisdictions. Its interesting and strict provisions are as 
follows: 

“Sec. 8 Admission of Attorneys of Other States Without Examination. 
Any member of the bar of another state in which the standard of admission 
was, at the time of his admission to the bar of that state, substantially 
equivalent to the standard in effect in this state at the time of his appli- 
cation for admission to the bar of this state, or whose educational qualifi- 
cations are such as would entitle him to take the examination in this state 
at the time of his application for admission to the bar of this state, who 
(1) shall have actually practiced for at least five years in the highest court 
of original jurisdiction in such state and is in good standing (provided, if 
he shall have taken the bar examinations of this state and failed to pass 
them, he shall have actually practiced for at least ten years in such court 
and is in good standing), and (2) is a citizen of the United States, and 
(3) for not less than six months immediately preceding the application has 
been an actual resident of this state, and (4) is of good moral character, 
and (5) intends that the major portion of his time devoted to the practice 
of law shall be expended in the State of Connecticut, may be admitted by 
the court as an attorney without examination upon written application and 
the payment to the clerk of thirty-five dollars, to be applied as in the case 
of the fees payable under Sec. 4, Sixth, of these rules, upon compliance 
with the following requirements. Such application, duly verified, shall be 
filed in duplicate with the clerk of the superior court in the county in 
which he resides and shall set forth his qualifications as hereinbefore pro- 
vided. There shall be filed with such application the following certificates 
or affidavits, with one copy of each: An affidavit signed by two members 
of the bar of at least five years’ standing of the state from which the appli- 
cant comes stating that he is personally known to them is of good moral 
character and has actually practiced in the highest court of original juris- 
diction of such state for not less than five or ten years as the case requires; 
an affidavit signed by two members of the bar of this state of at least five 
years’ standing that the applicant is of good moral character and has 
actually resided in this state for not less than six months immediately pre- 
ceding the date of the filing of his application; and a certificate from the 
state bar examining committee that the standard of admission to the bar 
of the state from which the applicant comes was, at the time of his ad- 
mission to the bar of that state, substantially equivalent to the standard in 
effect in this state at the time of his application for admission to the bar 
of this state, or that his educational qualifications are such as would entitle 
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him’ to take the examination in this state at the time of his application. 
Upon the filing of such application, certificates and affidavits said clerk 
shall send a copy thereof to the chairman of the standing committee on 
recommendations for admission to the bar. When said -committee shall 
have acted upon the application it shall notify said clerk and he shall give 
notice to every member of the bar of the county engaged in practice, within 
the times prescribed in Sec. 4, Fifth, of these rules in case of those applying 
to take the regular examinations for admission to the bar, of a meeting of 
the bar of the county at which the report of the standing committee on 
recommendations upon the application will be presented. After said appli- 
cation is acted upon at such bar meeting, the standing com- 
mittee on recommendations for admission shall file with the clerk 
a copy of its report, with the action of the meeting endorsed 
thereon. The application for admission may then be claimed for 
the short calendar, of which claim the clerk shall give notice to every 
member of the bar of the county. Such admission shall, however, be upon 
a temporary license for a period of one year. Not less than thirty nor more 
than sixty days before the expiration of such temporary license the appli- 
cant may file his motion that such license be made permanent with the 
clerk, who shall forthwith give notice thereof to the standing committee 
on admissions. Said committee shall claim the motion for the short calendar 
as soon as it is prepared to make recommendation thereon to the court. 
If it shall appear to the court at a hearing thereon that said applicant has 
| since his admission resided and been engaged for the majority of his time 
in the practice of law in the State of Connecticut and intends to continue 
i so to reside and practice, such license shall be made permanent; but if he 
shall fail to make such motion, or if the court shall upon the hearing thereon 
refuse to make such finding, then said temporary license shall terminate 
upon its expiration, but the court may for good cause shown continue said 
hearing and extend said license for a period of not more than three months 
from the original date of its expiration.” 
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